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with only by one who is acting in the exercise of an equal or a superior right 
which comes in conflict with the other. An intentional interference with 
such a right without lawful justification is malicious in law even if it is 
from good motives and without express malice." It permits "reasonable 
efforts of a proper kind which have a direct tendency to benefit one party in 
his business at the expense of another." Of course, the gist of the question 
is, however, what are "reasonable efforts" and what rights of the defendant 
are "equal" or "superior" to the plaintiff's? 

Interference with the formation and interference with the performance 
of contracts are analagous subjects. The latter has been treated in previous 
numbers of this Review. In an article by Prof. Wilgus on Allen v. Flood, 
[1898], A. C. 1, 1 Mich. Law Rev. 28, and Note and Comment by H. L. W. 
in Glamorgan Coal Co. et al. v. S. Wales Miners' Federation et al. [1903], 
2 K. B. 54s, 2 Mich. Law Rev. 305; on Berry v. Donovan, 188 Mass. 353, 4 
Mich. Law Rev. 58, and on S. Wales Miners' Federation v. Glamorgan 
Coal Co. [1905], A. C. 239, 4 Mich. Law Rev. 138. In these articles the 
history of this right of action has been traced from its inception in old feudal 
principles to the present doctrine laid down in the Glamorgan case, that 
"knowingly inducing breach of contract without just cause is unlawful." 
The right of action for interference with the formation of contracts is of 
recent origin and is a recognition of the need of more adequate protection to 
individual liberty. The tendency of modern cases is to place the two in the 
same category. See articles by Jeremiah Smith, 20 Harv. Law Rev., pp. 253, 
345, 429. However, while no clear line of demarcation yet appears in the 
cases, it seems reasonable that less would be required to justify interference 
with the formation than with the performance of contracts. Walker v. 
Cronin, 107 Mass. 555; Pope Motor Car Co. v. Keegan, 150 Fed. 148; Harges 
Furniture Co. v. Amalgamated Wood Workers' Local Union, 165 Ind. 421, 
2 L. R. A. (n. s.) 788. A. B. C. 



The Right of Directors to Use Corporate Funds in Getting Proxies 
From the Stockholders. — There has been much interest of late in the ques- 
tion of the right of the directors of a corporation to use the corporate funds 
in securing their own reelection, or in gaining support for some particular 
policy. The question, though one of great practical importance, has seldom 
reached the courts, and what seems to be the first American decision on the 
subject has been recently handed down by the New York Court of Appeals in 
Lawyer's Advertising Co. v. Consolidated Ry. Lighting & Refrigerating Co. 
(1907), — N. Y. — , 80 N. E. Rep. 199. In this case a majority of the direct- 
ors were engaged with the president in a contest for the control of the cor- 
poration. By contract with plaintiff they published in its newspapers not 
only notices of a stockholder's meeting, but notices urging the stockholders 
to execute proxies and return them to the directors for their use in the con- 
test, and they- published a reply to a circular which had been sent to the 
stockholders by the other faction. The plaintiff sued the corporation on the 
contract. But the court held that the directors had no right to divert the 
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funds of the corporation to any such purpose ; conceding that they were acting 
in good faith, on its face the contract showed that the directors had no 
power to make it on behalf of the corporation, and for this service (except 
as to the notice of the meeting) the plaintiff could not recover. 

Practically the same question has just been decided in England in Peel v. 
London and Northwestern Railway Company (1907), L. R., 1 Ch. 5. In this 
case certain shareholders sued for an injunction against the railway company 
and its directors, to restrain them from using the corporate funds in sending 
out proxies and circulars with a view of influencing the votes of shareholders 
in favor of a policy advocated by the directors. There had been a controversy 
for some time between certain shareholders and the directors, as to the proper 
policy to be pursued by the corporation and both sides were lining up their 
forces for the half-yearly meeting of the shareholders. Not only did the 
directors propose to send circulars and proxy blanks stamped with revenue 
stamps to the shareholders, but they sent out orders for certain "district 
goods" managers and "traffic" superintendents to canvass and obtain signed 
proxies for the directors. The court held that inasmuch as the directors 
were not in any way acting in their own interests, or for the purpose of 
procuring their own reelection, but solely in the interests of the company as 
they understood them, that therefore the expenditures were properly charge- 
able to the corporation and that injunction would not lie. 

The court expressly overrules the only other English decision on the 
point, Studdert v. Grosvenor (1886), L. R. 33 Ch. 528, in which Kay, J., had 
laid down the rule that "the directors have no right to employ the funds of 
the company to get into their own hands the majority of the voting power," 
and that "such a proceeding was a misapplication of the funds, beyond the 
power of a general meeting to sanction." 

This latter would seem to be unquestionably the better rule. Otherwise 
what protection have the stockholders against the directors using all the 
corporate funds in reckless contests to maintain themselves in power? To 
this very obvious argument, Buckley, L. J., replies : "I am well aware that 
cases often arise in which the board in power are anxious to maintain them- 
selves in power, to procure their own re-election, or to drive a policy not 
really in the interests of the corporation, but for some private purpose of 
their own, down the throats of the corporators at a general meeting, and in 
which they issue at the expense of the company circulars and proxy papers, 
for the purpose of attaining that object. When a case of that kind comes 
before the court, I sincerely trust that the decision of this court in this case 
will not be cited as any authority for justifying the action of the directors." 

But it is submitted that this is a dangerous doctrine. In the cases which 
have arisen, the amounts involved have been less than $1,000. But if the 
new English rule is correct, the directors may spend many thousands of 
dollars of the corporation's money, to perpetuate their policy or power. And 
the only safeguard which the law would require would be good faith. But 
how is the court to determine whether directors are acting in good faith? 
How can a judge accurately weigh and determine the motives of men engaged 
in contests of this kind? The forces which control the large corporation are 
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so concealed, the interests involved are so great, the opportunities for getting 
at the real facts are so inadequate, that the courts would be unable to give the 
stockholders any protection whatever. 

More than that, the theory of corporate control is that each owner of a 
share has as much right to impress his views as to corporate policies on his 
fellow-shareholders as any other member of the corporation, voting of course 
according to the number of shares which he owns. But if the directors are 
to add to the prestige and influence which naturally comes to them as direct- 
ors, all the power which they may gain by using the corporation funds and 
the corporation employees to control and gather the proxies of the stock- 
holders, the fundamental theory of corporate control is gone, and the con- 
centration of power in the officers which we have today would be marvelously 
and dangerously enhanced. In most of our large corporations, a directorate, 
once in power could never be dislodged. The New York court lays down 
what seems to be the better and safer rule. H. T. M. 



Sales Void For Uncertainty and Lack of Mutuality. — Plaintiff sued 
defendants, wholesalers in salt, for damages for failure to deliver salt in 
accordance with demand of plaintiffs, under terms of a written contract 
whereby plaintiffs agreed to order and defendants agreed to ship, within a 
certain period, 750 tons of salt to be ordered by plaintiffs out of a list of 
some nine different grades of salt, at different prices. Plaintiffs in two 
orders, ordered the entire 750 tons, of one grade, and defendants refused to 
comply. Defence was that this was an executed contract void for uncertainty. 
Held, that contract was an executory one and not void for uncertainty merely 
because it gave the buyer the right to order the stipulated amount in any 
one or all of the nine different grades of salt. Mebius & Drescher Co. v. 
Mills (1907), — Calif. — , 88 Pac. Rep. 917. 

The case is of importance as passing upon the binding effect of a contract 
which in numberless forms, is in daily use in the business world. The gen- 
eral principles underlying the decision are elementary, viz., that in order to 
create a valid and binding contract there must be mutuality and certainty. 
Courts do not differ in the recognition of the force of these principles, but 
there is some confusion noticeable in the application of these principles by 
different courts to somewhat similar sets of facts. Thus a contract to furnish 
so much of a commodity as the purchaser "may require in his trade" has 
been held invalid. Crane v. Crane & Co., 105 Fed. 869. The following con- 
tracts have likewise been held invalid on ground of lack of certainty and 
mutuality: to sell such amounts as purchaser may "want or desire in his 
business," Cold Blast Transp. Co. v. Kansas City Co., 114 Fed. 77; to deliver 
oil in such quantities per week as buyer may "desire," Cotton Oil Co. v. 
Kirk, 68 Fed. 791 ; the agreement of a railroad to carry freight at a certain 
rate without the agreement of the shipper to use the particular railroad, 
Railroad Co. v. Bagley, 60 Kan. 424; agreement to deliver such quantities of 
coal as vendee might "require during year," without stipulation of vendee to 
take any, Campbell v. Lambert, 36 La. Ann. 35 ; an agreement between two 
parties to contribute respectively to a certain business "as long as it was 
profitable or paid expenses," Pulliam v. Schimpf, 109 Ala. 179. 



